CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-855 December 4, 2007

First Supplement to Memorandum 2007-55

Statutory Clarification and Simplification of CID Law
(Comments on Tentative Recommendation)

The Commission continues to receive comments on the tentative
recommendation on Statutory Clarification and Simplification of CID Law (June
2007). The comments are attached in the Exhibit as follows:

Exhibit p.
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Mr. Klein’s letter raises objections to existing law, rather than any change
introduced by the proposed law. His comments have been noted for possible
future study.

Mr. Haney argues against a change proposed in Memorandum 2007-55,
relating to the commingling of funds by a managing agent. His comments are
discussed below.

This memorandum also includes discussion of two other matters relating to
the current study.

COMMINGLING OF FUNDS

Proposed Section 4905 provides rules for the management of an association’s
funds by a managing agent. Proposed Section 4905(g)-(h) would continue
existing law, prohibiting commingling of association funds, but providing a
“grandparent” clause for a managing agent who commingled funds before
February 26, 1990:

(g) The managing agent shall not commingle the funds of an
association with the funds of any other person, except as provided
in subdivision (h).

(h) A managing agent who commingled the funds of two or
more associations on or before February 26, 1990, may continue to
do so if all of the following requirements are met:
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(1) The board of each affected association has given its written
assent to the commingling.

(2) The managing agent maintains a fidelity and surety bond in
an amount that is adequate to protect each association and that
provides each association at least 10 days notice before cancellation.
The managing agent shall provide each affected board with the
name and address of the bonding company, the amount of the
bond, and the expiration date of the bond. If there are any changes
in the bond coverage or the company that provides the coverage,
the managing agent shall disclose that fact to the board of each
affected association as soon as practical, but in no event more than
10 days after the change.

(3) The managing agent provides a written statement to each
affected board describing any benefit received by the managing
agent from the commingled account or the financial institution
where the funds will be on deposit.

(4) A completed payment on behalf of an association is
deposited within 24 hours or the next business day and does not
remain commingled for more than 10 calendar days. As used in this
subdivision, “completed payment” means funds received that
clearly identify the account to which the funds are to be credited.

A note following proposed Section 4905 asked whether there was any
continued need for the provision.

The feedback all favored repealing subdivision (h) as obsolete and
unnecessary. The staff recommended that the provision be deleted. See
discussion in Memorandum 2007-55 at page 35.

Donald Haney writes in favor of preserving subdivision (h) or, in the
alternative, deleting Section 4905 entirely and replacing it with a bonding
requirement. He explains that commingling, within the constraints of
subdivision (h), is a beneficial and harmless practice that is necessary “to
facilitate certain check clearing and money movement activities.” See Exhibit pp.
3-4.

The staff is persuaded by Mr. Haney’s letter that deletion of subdivision (h)
could cause problems for some managing agents. For that reason, the staff now
recommends that subdivision (h) be retained. It would be better to preserve an
obsolete provision, which causes no harm, than to delete an apparently obsolete
provision that in fact serves a continuing purpose. Mr. Haney’s suggestion for
improvement to existing law (by deleting the section entirely and replacing it
with a bond requirement) has been noted for possible future study.



Attorney Fee Shifting

There are two provisions of existing law that provide a specific judicial
remedy to enforce a provision of the Davis-Stirling Act. See Civ. Code §§ 1363.09
(enforcement of open meeting requirements and election rules), 1365.2
(enforcement of record inspection requirements).

Each of the existing provisions allows for an award of attorney’s fees to an
association that prevails in an enforcement proceeding, but only if the court finds
that the enforcement action is “frivolous, unreasonable, or without foundation.”
The staff was unsure of the meaning of that standard, particularly the language
regarding an action that is “without foundation.” Initial research did not turn up
any cases that explained the meaning of the standard.

A note was added to the tentative recommendation (after proposed Civil
Code Sections 4555, 4685, and 4735) asking whether the meaning of the standard
was sufficiently clear and whether it should perhaps be replaced with more
familiar language describing frivolous claims.

All of the feedback on the issue favored changing the standard to more
familiar language on frivolous claims. As a result, the staff recommended that
the standard be revised. See discussion in First Supplement to Memorandum
2007-47 at page 39.

However, the staff has since had a chance to do additional research. As it
turns out, the standard at issue is used in a handful of other statutes.

Most notably, Elections Code Section 14030 uses the language to similar
effect. Under that section, a prevailing plaintiff enforcing specified provisions of
the California Voting Rights Act can be awarded attorney’s fees and costs.
However: “Prevailing defendant parties shall not recover any costs, unless the
court finds the action to be frivolous, unreasonable, or without foundation.” See
Elec. Code § 14030.

It therefore seems likely that the Legislature was intentionally paralleling that
language, in order to provide the same standard in an election contest, whether a
public election or a CID election. That intention should not be disrupted, without
some indication that the standard is causing practical problems. The staff
therefore recommends that the standard be preserved unchanged in the
proposed law.



CID ENFORCEMENT AGENCY

In Memorandum 2007-55, at page 28, the staff notes that there is a pending
bill that would create a CID enforcement agency. The memorandum was
intended to provide a citation to the bill, but an editorial oversight left a
placeholder in the text (“xxxbill”) rather than the citation that was meant to
replace it. The intended citation is AB 567 (Saldafia). The staff regrets the mix-up.

SCOPE OF EXECUTIVE SESSION

The existing and proposed law allow a board to meet in closed executive
session to consider “personnel matters.” See Civ. Code § 1363.05(b); proposed
Civ. Code § 4540(a). The term “personnel matters” is not defined.

The staff received a telephone call inquiring whether the term includes a
meeting to discuss disciplining a board member for misconduct as a board
member. The question had arisen in a large association and the community was
divided on the answer. Some felt it was limited to matters involving paid
employees. Others felt it included volunteer staff (including directors). One
might also ask whether it applies to contractors.

The staff has noted this issue for possible future study.

Respectfully submitted,

Brian Hebert
Executive Secretary






